


TABLE OF CONTENTS

L. SUMMARY ...ttt e 1
I PARTIES ... ..ot e e 5
HI.  JURISDICTION AND VENUE.....c.ocooouiiiiiiiciieeeeeeeeeeeeeeeeeeeeeeeeeer e 9
IV.  LAW e, ettt e e et e et e e e nnnre s 11

A. Clean Air Regulatory Background ...........covoeeveevoeeoeeeeeeeeennnn 11

1. Vermont Has Adopted California Motor Vehicle Emission Control
Requirements, Including Exhaust Emission Standards for Nitrogen
OXIAOS. ..t 11

2. NOx Emissions Are Harmful to Public Health and the
Environment. ......ccoooeeeeeeeooeeeeeee e 12

3. Vermont Requires Certification of New Motor Vehicles by
California to Ensure Compliance with Emission Control
Requirements. ......oooviueiiiiiieiieeee e, 13

4. The Attorney General is Authorized to Seek Injunctive Relief and
Civil Penalties for Violations of Emission Control Requirements.

............................................................................................ 14
B The Vermont Consumer Protection Act.........ccccoeeeveuveeueeeeeennnn.. 14
\% FACTS et eene s 15
A The Volkswagen Group: Volkswagen AG and Its Subsidiaries.....
................................................................................................................. 15
B. Defendants Used Defeat Device Software to Sell Unlawful Vehicles in
the United States, including Vermont. ........oooveeeeeeeeeeeeoeeeeen, 17
1. The Unlawful Vehicles.......c.coocooviiiiioeieieeceeeee e 17
2. Defendants’ Defeat Devices ........ooveeeveieeeeeeneeeaeeeen. 20



3. Defendants’ Manipulation of On-Board Diagnostics to Conceal
the Defeat Devices.......couuiiieeeieieeeieeeceeeceeeeeeeeeeee e, 21

Defendants Falsified Certification Applications, Manufacturer’s
Certificates of Origin and Emission Control Information Labels to
Allow Sale and Registration of Unlawful Vehicles in Vermont.

Defendants Implemented the Defeat Devices Knowing They Were
Megal...cccooceeeiieieiiieeiieeees eieeerteetreeeeeetrrerrnrrnra—ran_aaasaesernsenraiis 24

Internally, Defendants’ Executives and Engineers Openly Discussed
Defeat Device Development and Implementation...................... 28

THE COVERUP: Defendants Continued to Deny the Existence of the
Defeat Devices, Mislead Regulators, and Deceptively Marketed the
Unlawful Vehicles Even After Initial Evidence of the Defeat Devices
Caught the Attention of U.S. Regulators...........coccceevcveneeneennnn.. 30

1. Defendants’ Initial Reaction to the Spring 2014 Publication of the
West Virginia University Testing Results and International Council
on Clean Transportation Report .........ccccooeveeevieeeeeneceeeeeeeann. 31

2. Defendants’ Desperate Efforts to Deflect Scrutiny of the Model Year
2015 Generation 3s About to Hit the U.S. Market ............... 34

3. Defendants’ Deception Continued by Attempting to Placate
Regulators by Offering Deceptive, Sham Software Recalls on the
Generation 1s and Generation 2s. .........ccccovueeveeovoveeeseeeeennn, 37

4. Audi AG’s Efforts to Deflect Regulators’ Suspicions About the 3.0Ls

Defendants Only Admitted Their Misconduct on the 2.0Ls When They

Thought Doing So Would Prompt Regulators to Certify Them to Sell

Model Year 2016 Generation 3S. .........ccccooveeeeeiiiccveeeeeieeesneennn. 44

Even in the Face of Formal Actions Concerning the 2.0Ls, Defendants

Continued to Deny the Existence of Defeat Devices in the 3.0Ls.

Defendants’ Deception Perpetrated on Vermont Consumers ....50

it



1. Defendants Deceived Consumers Because the Unlawful Vehicles
Were Not the “Green” “Clean Diesel” Cars Promised. .......... 50

2. VW AG’s and Audi AG’s Clean Diesel Promotions Permeated the
Media in Several Forms and Prominently Featured Their Purported
Environmental Benefits. .............ooooooveeoeeeeoeeee e 52

3. Porsche Deceived Consumers by Promising “Clean Diesel” Cars

That Were “Green” But Which In Fact Unlawfully Polluted the Air.

4. Defendants Subjected Buyers and Lessees to a Barrage of False and
Misleading Representations and Warranties at the Point of Sale.

5. Defendants’ Environmental Message Resonated with Buyers and
Lessees of the Unlawful Vehicles Who Sought to Help the

Environment, Not Unlawfully Pollute It..........ccovveeevvveeni.n. 61

VI.  CAUSES OF ACTION ...ttt 63
Count 1: Failure to Disclose Auxiliary Emission Control Devices in

Certification Applications ...........cccococeeeuveveennennn... 63

Count 2: Introducing Uncertified Vehicles
For Sale or Lease in Vermont ..........c..cccovevueeennn..... 64

Count 3: Unlawful Installation of Defeat Devices ............... 66

Count 4: Offering For Sale or Lease In Vermont Vehicles That

Violate NOx Exhaust Emission Standards........... 67
Count 5: Violation of Labeling Requirements...................... 68
Count 6: Violation of On-Board Diagnostic System Requirements

................................................................................. 70

Count 7: Violation of Durability Data Vehicle and Emissions Data
Vehicle Requirements ............coooeveeeeeeeeeeeennnnn, 72

Count 8: Violation of Plan Submission Requirements......... 74

il




Count 9:

Count 10:

VII. RELIEF SOUGHT

APPENDIX 1:

APPENDIX 2:

APPENDIX 3:

Violation of the Vermont Consumer Protection Act for
Deceptive ACtS ..ooeeeueeeeieeeeeeeeeeeeceeeeeeee e 75

Violation of the Vermont Consumer Protection Act for
Unfair PractiCes ..o eeeeeeeeee e 76

APPENDICES

Index of Defined Terms
Reference Flowchart of Defendants’ Entities and Key
Employees.

Index of Referenced Defendants’ Officers and Employees

v



COMPLAINT

The State of Vermont brings this action against the above-named defendants
(collectively referred to herein as “Defendants”) for multiple violations of the
Vermont Consumer Protection Act, Chapter 63, Title 9, Vermont Statutes
Annotated; and Vermont Air Pollution Control statutes and regulations, Chapter
23, Title 10, Vermont Statutes Annotated and Subchapter XI, Vermont Air
Pollution Control Regulations.

Over the course of eight years, Defendants deceived consumers and
regulators by producing diesel passenger vehicles that they falsely marketed as
environmentally friendly, when in reality the vehicles contain software to trick
emissions tests. The State of Vermont seeks civil penalties, injunctive relief,

restitution, disgorgement, fees, costs, and other appropriate relief.

I. SUMMARY

1.  Between 2008 and 2015, Defendants designed, produced, advertised,
sold and leased 16 models of passenger diesel vehicles equipped with illegal
software which allowed the vehicles to circumvent air pollution control laws
(“Unlawful Vehicles”). See Table 1 below for a complete list of Unlawful Vehicles.

For reference, an index of defined terms as used herein is attached as Appendix 1.



2. This software is commonly known as a defeat device or a cycle beater
(“Defeat Device”). A Defeat Device detects when a vehicle is undergoing emissions
testing as opposed to when it is being driven normally. During emissions testing,
the Defeat Device activates the vehicle’s emissions controls so that the vehicle
complies with emissions standards. When the vehicle is being driven normally
during non-test conditions, however, the Defeat Device deactivates the legally
required emissions controls, causing the vehicle to emit unlawful levels of nitrogen
oxides (NOx), a family of harmful pollutants. According to the United States
Environmental Protection Agency (“EPA”), these Defeat Device-equipped vehicles
emit levels of NOx up to 40 times the legal limit. The vehicles’ test results,
however, always falsely show that their emissions control systems are lawful and
functioning properly.

3. Defendants publicly admitted that they installed illegal Defeat Devices
in nearly 600,000 vehicles sold in the United States. Approximately 3,400 of these
vehicles are currently registered in Vermont and continue to emit unlawful levels of
NOx. From June 2009 to June 2015, Vermont drivers registered the second highest
per capita number of Unlawful Vehicles in the United States.!

4. Defendants’ internal communications show that they knew their use of
the Defeat Device was unlawful, that they took measures to continue to deny its
existence, and that they actively misled regulators even after independent on-road

emissions testing showed that their vehicles emitted unlawful levels of NOx when

! Gates, Guilbert et al., Explaining Volkswagen’s Emissions Scandal, N.Y. Times, Updated July 19, 2016,
http://www.nytimes.com/interactive/2015/business/international/vw-diesel-emissions-scandal-explained.html
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driven on the road. In 2014, Defendants submitted to regulators a proposed
software recall, assuring regulators it “would optimize” the vehicles’ emissions.
They knew, however, that the sham recall would not bring the Unlawful Vehicles
into compliance.

5. In order to sell or lease vehicles in Vermont, Defendants falsely
certified to consumers as well as state and federal regulators that their vehicles
conformed to California Air Resources Board (‘CARB”) NOx emissions
requirements, which are incorporated into Vermont law under the Vermont Air
Pollution Control Regulations.

6. Defendants’ deceptions permitted them to obtain federal and state
certifications required to sell vehicles in Vermont, and undeserved premium prices
from consumers for the Unlawful Vehicles. -

7. As part of carrying out this eight-year fraud upon regulators and
consumers, Defendants launched widespread, targeted marketing campaigns aimed
at convincing consumers that their vehicles were the number one choice for
énvironmentally conscious drivers and superior to gas/electric hybrids and other
transportation choices. Defendants falsely promised consumers a “clean” diesel car
that was higher performing and more fuel efficient than non-diesel competitor
vehicles. |

8. Through online and print media, Defendants falsely associated their
brands with clean diesel technology innovation through statements such as “Clean

Diesel. Like really clean diesel,” and “Di*sel: it's no longer a dirty word.” One ad




states, “Diesel has really cleaned up its act. Find out how clean diesel technology
impacts fuel efficiency and performance, while also being a more eco-conscious
choice.” A popular video ad campaign posted in 2015 called “Old Wivesf Tales”
featured a character who places her scarf against the tailpipe of an Unlawful
Vehicle and exclaims “see how clean it is!” Data shows that the Old Wives’ Tales
videos were viewed more than 20 million times.

9. Defendants also used false test data to promote their vehicles. For
example, in an August 25, 2013, press release advertising the 2014 Volkswagen
Toureg, Defendants falsely stated that“‘[t]o achieve its 50 state emissions
qualification, a deNOx catalytic convertel;, augmented by a special injection system
... helps reduce NOx emissions by up to 90 percent.”

10. The marketing for the Unlawful Vehicles was some of the most widely-
viewed advertising ever aired. An Audi of America media communication dated
January 8, 2010, described its upcoming Superbowl ad by stating “This year, Audi
will demonstrate its leadership position within the luxury segment with a brand
spot that delivers the message that being environmentally conscious might not be
easy, but the Audi A3 TDI clean diesel is now a proven environmental solution.”
The communication also noted that the Audi A3 received Green Car Journal’'s 2010
“Green Car of the Year” award and that this award was “a true validation of the
quality and environmentally sound elements of [the car’s] technology.” Viewer data
from the Superbowl ad shows that, at the time, it was the second most-viewed

commercial in U.S. history with 115.6 million viewers.



11. Only in September 2015, when regulators denied certification of model
year 2016 vehicles making them illegal for sale in the U.S., did Defendants finally
admit to the existence and installation of the Defeat Devices.

12. By the conduct described in this Complaint, Defendants have violated
the unfair and deceptive practices provisions of the Vermont Consumer Protection
Act and Vermont Air Pollution Control statutes and regulations. Through this
action, the State seeks to protect the interests of consumers, public health, and the
environment and requests injunctive relief, civil penalties, restitution, disgorgement

of profits, fees, costs and other appropriate relief.

II. PARTIES

13. Plaintiff State of Vermont, appears by and through the Vermont
Attorney General who is the chief law enforcement officer of the State and
authorized to bring this action pursuant to 3 V.S.A. §§ 152, 157, and 10 V.S A. §
8221. This action is brought on behalf of the State, Vermont consumers and the
Vermont Agency of Natural Resources (“ANR”).

14. ANR is an agency of the State with the powers and duties set forth in
the Vermont air pollution control statutes, 10 V.S.A. §§ 551-585‘, (Air Pollution
Control Statutes”) and maintains its principal offices in Montpelier, Vermont.

15. Defendant Volkswagen Aktiengesellschaft a/k/a Volkswagen AG (“VW
AG”) 1s a corporation organized under the laws of Germany and has its principal

place of business in Wolfsburg, Germany. At all relevant times, VW AG was the



ultimate parent company of Audi Aktiengesellschaft, Porsche Aktiengesellschaft,
Volkswagen Group of America, VW Chattanooga Operations, LLC, Audi of America,
LLC, and Porsche Cars of North America. For reference, an illustrative flowchart of
Defendants’ entities and key employees is attached as Appendix 2. VW AG designs,
manufactures, markets and sells automobiles under the Volkswagen, Audi and
Porsche brands, including the Unlawful Vehicles that were sold or leased in the

U.S.

16. VW AG acting individually, jointly, and by and through its
subsidiaries, committed all of the acts alleged in this Complaint.

17. Defendant Volkswagen Group of America, Inc. (“VWGo0A”) is a New
Jersey corporation registered to conduct business in Vermont.2 VWGoA maintains
its principal place of business at 2200 Ferdinand Porsche Drive, Herndon, Virginia.
VWGoA is a wholly-owned subsidiary of VWAG. Acting in concert with the other
Defendants, VWGoA manufactured Unlawful Vehicles—which included installing
Defeat Deviées—and marketed and delivered Unlawful Vehicles for sale or lease in
Vermont. At the direction of VW AG, VWGoA’s Engineering and Environmental
Office (“EEQ”) submitted false documentation to federal and state regulators to

obtain certification of compliance with emission requirements for the Unlawful

Vehicles.

2 Vermont Secretary of State Foreign Profit Corporation, ID No. 0082456. VWGoA
engages in business activities in all fifty states and the District of Columbia.
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18. Defendant Volkswagen Group of America Chattanooga Operations,
LLC, (“VW Chattanooga”) operates a manufacturing plant in Chattanooga,
Tennessee.3 VW Chattanooga is a wholly owned subsidiary of VWGoA. VW
Chattanooga manufactured some of the Unlawful Vehicles, specifically, the
Volkswagen Passat turbocharged direct injection (“TDI”) diesel vehicles. VW
Chattanooga installed Defeat Devices into these diesel Passats.¢ Further, VW
Chattanooga delivered or arranged for delivery of these cars for sale or lease within
the U.S., including Vermont.

19. Defendant Audi Aktiengesellschaft a/k/a Audi AG (“Audi AG”) is a
cqrporation organized under the laws of Germany, and has its principal place of
business in Ingolstadt, Germany. Audi AG, a VW AG subsidiary,’ designs,
manufacturers, markets and sells automobiles under the Audi brand name,
including Unlawful Vehicles delivered for sale or lease in Vermont. Audi AG also
sold and supplied its 3.0-liter engines to Porsche Aktiengesellschaft which were
marketed, titled, and/or registered in Vermont. At all relevant times, Audi AG has
transacted and continues to transact business throughout Vermont.

20. Defendant Audi of America, LLC, also known as Audi of America, Inc.,
or Audi of America (“AoA”), is a Delaware limited liability company with its

principal place of business located at 2200 Ferdinand Porsche Drive, Herndon,

3 see http://www.volkswagengroupamerica.com/facts.html
4 1d.
5 VW AG owns 99.55% of Audi AG’s stock.
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Virginia. AoA is a wholly owned subsidiary of VWGoA.¢ AoA marketed and ‘
delivered for sale or lease Unlawful Vehicles throughout the U.S., including
Vermont. VWGoA is responsible for the acts of AoA in the State and the U.S. AoA

is controlled and directed by VWGoA.

21. Dr. Ing. h.c. F. Porsche d/b/a Porsche Aktiengesellschaft a/k/a Porsche
AG (“Porsche AG”) is a corporation organized under the laws of Germany and has
its principal place of business in Stuttgart, Germany. Porsche AG is a wholly-

owned subsidiary of VW AG. Porsche AG bought and installed unlawful 3.0 liter

TDI engines in Unlawful Vehicles it delivered for sale or lease throughout the U.S.
22. Porsche Cars North America, Inc. (“PCNA”) is a Delaware corporation
that is registered to do business in Vermont and has its principal place of business

at One Porsche Drive, Atlanta, Georgia. PCNA is a wholly-owned subsidiary of

Porsche AG (Defendants PCNA and Porsche AG are collectively referred to as
“Porsche”). PCNA marketed and delivered for sale or lease Unlawful Vehicles
throughout the U.S. and submitted documentation to federal and state regulators to
obtain certifications of compliance with emission requirements for such vehicles.
PCNA provided documentation for registration and/or titling of Unlawful Vehicles

in Vermont.




III. JURISDICTION AND VENUE

23. This Court has jurisdiction over the subject matter of this action,
personal jurisdiction over the Defendants and authority to grant the relief
requested pursuant to 12 V.S.A. § 913(b).

24. At all relevant times, VW AG, its subsidiaries Audi AG, Porsche AG,
VWGoA, and, in turn their subsidiaries, VW Chattanooga, and PCNA, have
purposefully availed themselves of this forum through, among other things, the
conduct described herein. Further, VW AG, Audi AG, and Porsche AG:

a. designed the Unlawful Vehicles with their Defeat Device software for sale
within the U.S., including Vermont;

b. directed VWGo0A7 to submit to U.S. and state regulators applications for
certification required to sell or lease the Unlawful Vehicles in the U.S.,
including within Vermont;

c. directed VWGoA and PCNA to submit to U.S. and state régulators
documentation and emissions labeling that is required to title and/or

register the Unlawful Vehicles in Vermont;

7VWGoA’s Engineering and Environmental Office (‘EEO”) submits to U.S. and
state regulators applications for certification to sell, title and/or register the
Unlawful Vehicles. This documentation provides that VW’s Unlawful Vehicles meet
the Vermont emission standards allowing for their sale, title and registration in
Vermont.








































































































































































































































